
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK " t2227

November 14, 1980

Is l ip  Men 's  Shop Inc .
18  E.  Suf fo lk  Ave.
I s l i p ,  N Y  1 1 7 3 0

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to sect ion(s) 1138 & 1.243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ionen and Counse l
A lbany ,  New York  12227
Phone fi (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Stephen Schneider
733 Th i rd  Ave. ,  Su i te  901
New York, NY 10017
Taxing Bureau' s Representative
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STF$E OF NEW YORK

SruTE TA)( CS4MISSION

In the Matter of the Application :

o f :

ISIJP Mm['S SHOP, INC. : DEIERMII@TION

for Revision of a Deternui.nation or for :
Refund of Sales ard Use Tares rrrder
Articles 28 ard 29 of tlre Ta:< Iaw for the :
Period }4arch I, 1973 throrrgh Ncveober 30,
L975.  :

Applicant, Islip IGn's Shop, Inc., 18 East Suffolk Avenue, Islip,

lier^r York 11730, filed an application for revision of a determination or fon

refurd of sales ard use ta:<es r.uder Articles 28 ard 29 of tlre Ta:< I-aw for the

period I'larch 1, 1973 through Novqnber 30, 1975 (File lb. 16398).

A sroall clajrns hearing was held before ftdy M. Clark, Hearing Officer,

at the offices of the State Tac Ccnnrission, ltco VilcrLd Ttade Center, Neur York,

New York, on furiI 25, L979 at 10:45 A.M. fuplicant appeared {r Stephen

Schneider, Esg. Ttre Audit Division appeared by Peter Crotty, Esq. (Bnuce

Zalarnan, Bq., of cor:nsel) .

ISSUE

Vihether a marla:p of purchases audit bV the Audit Division properly

reflected ttre aSplicarrt's sales tax liability.

FINDII$GS OF FACT

I. On Augnrct 6, L976, ttre Alrdit Division issued a lbtj-ce of Determina-

tion ard, Dernard for Palrnent of Sales ard Use Ta<es Dre against ttre applicant,

Islip l4enrs Shop, I::c., for the period }4arch L, 1973 ttrrough lilcr/ember 30, 1975

in the arnrurlt of 97 ,364.00 tax plus penalties ard intenest.
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2. Applicant ocecuted a consent exterding tlre period of Umitation'f:r' '

assessrent to llarch 20, Lg77 .

3. the Audit Divisj-on fourd that ttre applicant did not issue sales

invoices, witkr ttre exception of sales to tlre Boy Scouts of Anenica. It also

fourd that cash register tapes were not retaj-ned after tfie cr-urent deposits

were rnade. In ttre absence of these records, the Ardit, Division proceeded to

arrive at sales by nrarking up purctrases. Tkre Audit Division determj:red that

pr:rctrases for tkre audit period r,rcre $512,200.00. the Audit Division used the

foEor^rirg ccnputation to anive at additiornl taxable sales.

Itsn Rrrchases I4arkup SaIes

Boy Scout alrl Al1 Ottrer R:rchases $497,953.00
Clothing for lJospital Sales LL4,247.00

Audited fross Sales
Iess: E<enpt Sales & Reported Taxable Sales
Add:ltional Taxable Sales

509 $746,929.00
709 L94,22L.A0*

B9AT;FilOO
835,948.  00

$105,  202.  00

*lltre hospitaL sales of $I94,22L.00 r,uere accepted as rqnrted
on tlre books. Ttre 70 percerrt rnrlnrp was used for ttte prrpose
of deternuining tLre anrer:nt of pr:rctrases applicable to hospital
sales. Ttre 70 percent was arrived at on ttre assrirption thrat
sales were generally marked up 100 pencent ard a 15 percent
discru:nt was given for sales nrade to hospital trntj-ants.

Ttre Audit Division did not rnake an allowance for pilferage c for

any ineease or desease in irnzentory.

4. Itrc applicant conterded that due tc the cyclical natr:re of ttte txrsi-

ness, the irnrentory on hard in lbvernber, 1975 was larger than that, on harrl

during Februa4z, 1973. The applicant maintajned that tLre pr:rchases marked up

for ttte audit period strotrJd be reduced W $26,077.00, vftich is ttre difference

between purctrases paid for jn Fehnuary, 1973 ard purchases paid for in l.Ictremben,

L975. Applicarrt failed to introdrrce iwentorl' reForts for ttrese period.s.

5. Applicant. conterded that hospital patients lvere given a 15 percent

discount on aI1 of tlreir purchases. Therefore, it reasoned that the marlorp on

such saLes strculd be less than tlre nrarkr.rp on otfer sales (50 percent).
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5. Applicant, furtlrer cant€rded tfrat tlre markrp categories used bV ttre

Audit Division were too broad arrl vague fc ttre variety of itsns sold. fross

profit percentages were sr-rbnitted for tlre vast categories of it€rns sold along

w"ittr tlrejr percentage in relation to total store sales ard percerrtagre sold at

tlre initial nrarlsrp. Stris evidence, trcffever, was not onclusive to shcnv that

the orzerall marlarp percentage was less ftan 50 percent.

7. Applicarrt conterded t}lat scne of its irnrentory was stolen or pilEered.

Dtrirrg' ttre audit period, appli<ant had losses ttrrcrugh pilferage of 2 pencent.

8. Sales to hospital patients were rnade at prerrailing sellirg prices

ard discounts given thereon.

9. Ttre applicarrt acbed in good faitlt.

colg,usrorils oF LA!{

A. That i*re Alrdit Division did nct give proper consideration to the

applicant's sales nrade to hospital patierrts; ard that ttre ErrcLrases allocated

to these sales are adjusted to refl-ect the sane ovenall nrarlnrp of 50 percent'

as assigrned t-o all othrer sales.

B. That additionally, it is reasonable to expect ttnt in a retail trrsi-

ness of tfiis natrre, sorre pilferage has occr::red; ard that an alloroarrce of

2 percent is to be made to gross sales for strch pilEerage.

C. That the balance of the audit perfornred by tne Audit Division on the

applicarrt's anrailable books arrl records was in accordance w-ittr section I138(a)

of the Ta:< Iaw; ard that ttre basis for tlre atrplication of ttre nnrlarp was

proPer.

D. That the penalties ard interest in e:<cess of ttre minfuurn statutory

rate are carrcelled.
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, I E. That, thre application of Islip lbnrs Sbp, Inc. is granted to the

extent irdicated in @nclusions "A", xBrr arld uDn alrcve; that the Alrdit Division

is herelolz directed to radify accordir'gly the lilrrtlce of Oetermination ard

Dernard for Palment of Sales ard, Use Tanes Due issued Auginst 6, L976i ard tfEt,

except as so grarrted, tLre applicalion is i:r all otLrer respects denied.

DHID: Albany, New York

Nov 1 4 1980
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STATE OF NEW YORK
STATE TA)( COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I s l i p  Men ' s  Shop  Inc .

for  Redeterminat ion of  a Def ic iency or  a

of  a Determinat . ion or  a Refund of

Sa les  &  Use  Tax

under Ar t ic le  28 & 29 of  the Tax Law

f o r  t h e  P e r i o d  3 1 7 / 7 3  -  I l / 3 0 / 7 5 .

AFFIDAVIT OF MAITING

Revis ion

State of  New York

County of Albany

Jay Vredenburg,  being duly sworn,  deposes and says that  he is  an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

12th day of  December,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Is l ip  Men's Shop Inc. ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l lows:

I s l i p  Men ts  Shop  Inc .
18  E .  Su f fo l k  Ave .
I s1 ip ,  NY  11722

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said vrrapper

pet i t ioner .

proper ly  addressed wrapper in  a

exclus ive care and custody of  the

o f  New York .

addressee is  the pet i t ioner  here in

is the last known address of the

Sworn to before rne this

,a)

of  December ,  1980
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Rema i led  December  12 . -  1980
|fu.ysnh€++4r{989

I s l ip  Men 's  Shop Inc .
18 E. Suffolk Ave.
Is l ip ,  l [Y  ] ' I7  22

Gentlemen:

Please take notice of the Determi-nation of the State Tax Commiseion enclosed
herewith.

You have nolv exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Cornmission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be conrmenced
in the Suprene Court of the State of New York, Albany Couuty, within 4 nonths
fron the date of this not ice.

Inquiries concerning the courputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-0240

Very truly yours,

STATE TN( COI{MISSION

ccl Pet i t ioner 's Representat ive
Stephen Schneider
733 Third Ave.,  Suite 901
New York, NY 10017
Taxing Bureaur s Representative



SFATE OF NEId YORK

STATE TN( CCI,IMISSION

In the Matter of the Appl-ication :

o f :

ISIJP MEN| S SHOP, II\C. : DHIERMINATICI{

for Revision of a Deternuination or for :
Refurd of Sales ard Use Taces urder
Articles 28 ard 29 of the To< Iaw for the :
Period March L, L973 tkrrough lilcvenrber 30,
L975.  :

Applicant, Islip lbnrs Shop, Inc., 18 East Suffolk Avenue, Islip,

l{ew York 11730, filed an applicati-on for revision of a determination or for

refurd of sales and use taxes r:rder Articles 28 afi, 29 of ttre To< Iaw for tlre

period I'Iarch L, 1973 tlrrough t\trovsnber 30, L975 (F.ite Xc. 16398).

A srnall clajms hearing was held before Judy M. Clark, Hearing Officen,

at the offices of tkre State To< Ccrnnission, T\rvo lrftrrld Tfade Center, Nerv York,

New York, on April 25, L979 at 10:45 A.M. Applicant appeared by Stephen

Schneider, Esg. Ikre Audit Division appeared by Peter frotty, Esq. (Bruce

Zalannan, Esg., of counsel).

ISST]E

ViLrettrer a nrarkup of purchases audit by ttre Fsrdit Division properly

reflected the applicantrs sales ta>( liability.

F]NDINGS OF FACT

1. On Augrust 6, 1976, ttre audit Di-vision issued a l,trotice of Determina-

tion ard Demard for Palznent of Sa1es ard Use Taces Dre against ttre applicant,

Islip ivlenrs Shop, Inc., for tLre period lhrch I, 1-973 tkrrough lilcvernber 30, L975

in the annunt of $7 ,364.00 tax plus penalties ard intenest.
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,. Applicarrt executed a crmsent o<terding tfre period of lirnitation for

assessnent to l"Iarckr 20, 1977.

3. Ttre Audit Division fowd ttrat ttre applicant did not issue sales

invoices, withr tlre exception of sales to ttre Boy Scouts of America. It also

fourd tklat cash register tapes were not retained after ttre current deposits

were rnade. In the absence of tLrese records, the .Ardit, Division proceeded to

arrive at sales by narking up pr.rrctnses. Itre Audit Division detesnined that

purctr,ases for ttre audit period were $6121200.00. The Audit Division used the

follor^dng ccnputation to arrive at additional ta><able sales.

Item

Boy Scout ard A11 Other R:rchases
Clottring for ttrcspital Sales

Purchases

$497 ,953.00
LI4,247.00

l4arkLlp

50?
702

SaIes

$7 46 ,929.00
L94,22r.00*

$ear;m';oo
835,  948.  00go'rEmd

Audited Gross Sales
Iess: E<enpt Sales & Reported Taxable Sales
Mditional Taxable Sales

*ftre hospital sales of $194,22I.00 were accepted as reported
on the books. The 70 percent marl<-rp was used for ttre Frrpose
of deterrnining tlre anpunt of pr:rchases applicable to hospital
sales. Ttre 70 percent was arrived at on tLre assrrnptj-on that
sales were generally rnarked up 100 percent ard a 15 percent
discount was given for sales made to hospital patients.

The Audit Division did not nnlce an allornance for pilferage or for

any ineease or decrease in 5-nventory.

4. Ttre applicant conterded tlrat due tc the ryclical nattrre of the hrsi-

ness, ttre irwentory on hard in libvember, 1975 was larger than that on harvl

dr:ring Februarlr, 1973. Itre applicant rnaintained that ttre pr:rclrases marked up

for tlre ardit period should be reduced W $26,077 .00, vrtlich is ttre difference

between purchases paid for in Febn:ary, L973 ard pr:rchases tr>aid for in }bvember'

1975. Applicant failed to introdr:ce inventony relrcrts for ttrese periods.

5. Applicant conterded ttrat hospital patients r,vere given a 15 pencent

discor.rnt on aII of their purchases. lltrerefore, it reasoned that tlte rnar)arp on

such sales should be less than ttre nrarkup on otlrer sales (50 percent).
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6. Applicant fi:rtlrer conterded thrat ttre markup categories used by ttrc

Alrdit Division were too broad ard vague for ttre variety of itsns sold. @oss

profit percentages were subnritted for tlre vast categories of items sold alorq

with tLreir percentage in relation to total store sales and percentage sold at

the initial markrp. llhis evidence, hcmever, was not oonclusive to sholp that

the overall nrarlarp percerrtage was less *ran 50 percent.

7. Applicant conterded ttlat scrne of its inventory was stolen or pilfered.

During ttre audit period' applicant had losses thror:gh pilferage of 2 percent.

B. Sales to hospital patiorts were rnade at prevailing selling prices

ard discounts given tkrereon.

9. Tlre applicant acted in good faith.

COI{CLUSIONS OF I,A9O

A. That the Alrdit, Division did rpt give proper consideration to tkre

applicant's sales nnd.e to hospital patients; ard that ttre pr:rchases allocated

to these sales are adjusted to reflect tlre sane overall nrarln-rp of 50 percent,

as assigned to all ottrer sales.

B. That additionally, it is reasonable to expect *rat in a retail busi-

ness of this natr:re, sorre pilferage has occurred; ard that an allowarrce of

2 percent is to be made to gross sales fon such pilferage.

C. That ttre balance of the audit perfornred by the Audit Division on the

applicant's availabte books arri records was in accrcrdance wittr section 1138(a)

of tlre Tax law; ard that the basis for the application of ttre marhrp was

proper.

D. Ttrat tlre penalties ard interest jn e:<cess of tlre minimun statutory

rate are cancelled.
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E. Ihat tLre application of Islip lvlenrs Sbp, Inc. is granted to tlte

e><t€nt indicated in @nclusions "A", rrBn an.rd "D" above; ttrat ttre Audit Division

is hereblz djrected to nndify acoordjngly the Notice of Deterrnirntion ard

Dsnard for Palment of Sales ard Use Ta><es Dre issued August 6, L976; ard ttnt,

except as so giranted, ttre application is in all ottrer respects denied.

DAIED: Albarry, New York STA(IE TA)( M,]MISSION

*etr-91966
8Eu 1 z tsSs

CCIvIMISSIONER



--ggY 
\

,\t$

NY
s
t t :

ta
ifi $

=  g t t | A
S  U i I €
\  * ( } 3
in z. a.a. .
: {  t d g a i :
\  : ' f :  , ,  H
^l 

-" 
..-- E H

ir  uJ ( lJ
r {  i l 4 i i  g . S o r

i -  i  o < N
i r i  S  f ' -

J  = i r . r ( , : . 1 4 H
*  f ; - u {  ; t - {(  5tdj . . :
f; i l#s 5HE
=  i C 3 3  z i "
r . ' J f i g . . a
-i -, .r{ tC ,-l

i r i  - 1  A
=  o o  o

S F'l F{ i-'l

F i F

s
dz

lsltI
i*$i*a




